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Article 1020, Code of Criminal Procedure, 1925, as

amended by the Acts of 1933, 43rd Legislature, Chapter 99,
reads in part as followsg .

#In each case where a County Judge or a Jus-
tice uf the Peace sghall sit as an examining court
in a felony case, they shall be entitled to the
same fees allowed by law for similar services in
misdemeanor cases to Justices of the Peace, and
ten cents for each one hundred words for writing
down the testimony, to be paid by the State, mot
to exceed Three and No/100 ($3.00) Dollars, for
all his services in any one case.

#pistrict and County Attorneys, for attending
and progecuting any felony case before an examining
court, shall be entitled to a fee of Five and no 100
($5.00) Dollars, to be paid by the Btate for each
ocase proaecuted by him before such court. 8Such fee
shall not be paid except in cases where the testimony
of the material witnesses to the transaction shall
be reduced to writing, subscribed and sworn to by
said witnesses; and provided further that such
written testimony of all material witnesses to the
transaction shall be delfvered to the District Clerk
under seal, who shall deliver the same to the fore-
man of the grand jury and take his receipt therefor.

- Buch foreman shall, on or before the adjourmment
of the grand jury, return the same to the clerk who

- 'ghall receipt him and shall keep said testimony in
the files of hig office for a perlod of five years.

"The fees mentioned in this Article shall be-
come due and payable only after the indictment of
the defendant for an offense based upon or growing
out of the charge filed in the examining court and
upon an itemized account, sworn to by the officers
claiming such fees, approved by the Judge of the
District Court, and said County or District Attorney
shall present to the District Judge the testimony
transcribed in the examining trial, who shall examine
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the same and certify that he has done so and that he
finds the testimony of one or more witnesses to be
materialy and provided further that a certificate
from the Digtrict Clerk, showing that the written
testimony of the material witnesses has been filed
with gald District Clerk in accordance with the
preceding paragraph, shall be attached to said ac-
count before such District or County Attorney shall
be entitled to a fee in any felony case for services
performed before an examining court.

®*0nly one fee shall be allowed to any officer
mentioned herein for services rendered in an examin~
ing trial, though more than one defendant is joined
in the complaint, or a severance is had. When de-~
fendants are proceeded against separately, who could
have been proceeded against jJointly, but one fee
shall be allowed in all cases that could have heen
80 jodned. JXNo more than one fee shall be allowed to
any officer where more than one case is filed against
the same defendant for offenses growing out of the
same criminal act or transaction. The account of
the officer and the approval of the District Judge
must affirmatively show that the provisions of this
Article have been complied with,* '

| Article 209 of the Code of Criminal Procedure, 1925,
provides;

*The accused may walve an examining trial in
any bailable case and consent for the maglistrate
to require bail of him; but the prosecutor or
magistrate may examine the witnesses for the Btate
as in other cases. The magistrate shall send to
the proper clerk with the other proceedings in the
case a list of the witnesses for the State, their
residence and whether examined, ¥

The above Article 1020 provides that when the defen-
dants are proceeded against separately, who could have been
proceeded against jointly, put one fee shall be allowed in all
cases that should haye been so joIned. While this provision
places a limitation on the fees under such circumstances, we
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find no statutory prohibition against holding examining trials
separately for each defendant in each erime or @ffense charged.
4 proper construction of the statute, would be to give recog-
nition to the defendants charged in more than one case, to

each crime or offense for which they are charged, and for each
such case or offense, sccord them a separate examining trial.
SBhould the defendants offer no objection, we see mo reason why
the justice may not hold onme examining trial for all offenses
or separate transactions for which all the defendants are
charged. HNHowever, where five defendants are charged by separate
complaints with the same c¢riminal act or offense, regardiess of
whether or not an examnining trial is held for each, the statute
limits the justice to only one examining trial fee for the of-
fense or criminal act committed jointly by all. It has long
been the policy of the state to allow only one such examining
trial fee in such cases. In 8ll1l cases that could have been so
joined, the statute only authorizes one examining trial fee. .

In answer to your first question, it is the opinion
of this department that the justice mey hold one examining
trial of five defenflants charged with the same offense or
oriminal act. Where the five defendants are by three addi-
tional complaints charged with three other offenses, of the
" same nature but different transactions, an examining trial on
each complaint should be accorded all the defendants. It 1s
not mandatory that each defendant be given an examining trial
separate from the other defendants so charged, all being in
custody.

Your attention is directed to the provisions of
Article 1020, supra, which provides the fees to which a justice
of the peace shall be entitled 1%Egagh_gggglggagLﬁLJggj;gg_gt
the peace shall eit _as an exanining court in a felony case.
Article 200, supra, authorirzes the justices to proceed with an
examining trial even though the defendants walve same. Porch
¥. State, 51 Cr. Rep, 7, 09 8. W. 1124, The fact that the
county attorney was not present on the trial day and did not
put on any evidence would not necessarily prevent the justice
of the peace from examining the witnesses or helding an examin-
ing trial under the provisions of the statutes set forth here-
in. Such fact question is authorized to be passed upon by

the District Court when the account of the Justice for his fee
is presented for approval.
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In answer to your second question, therefore, 1t is
the opinion of this department that where all defendants waive
examining trial for the same offense or criminal act charged,
the justice being authorized to proceed, must eomply with the
provisions of Article 208, Code of Criminal Procedure, 3925,
before being entitled to a fee for holding an examining trial.

Trusting the above answers your requests, we remain
Yours very truly '
ATTORNEY GENERAL OF TEXAS

By
{Signed) VWilliesm J. R. King
Assistant

Wik ¢ L o
(APPROYED

APPROVED; (Opinion Committee
(By HQB, Chairman,

(figned) Gerald €. Mann
ATTORNEY GENERAL OF TEXAS



